BEFORE THE NEBRASKA PUBLI C SERVI CE COW SSI ON

Nebraska Technol ogy Operations ) Docket No. FC 1316
Center, d/b/a Kearney. net, )
)
Compl ai nant, )
)
V. ) ORDER DI SM SSI NG COVPLAI NT
)
Citizens/Frontier )
Conmmuni cat i ons, )
)
Def endant . ) Entered: June 2, 2004

BY THE COWM SSI ON:

On  February 10, 2004, Nebraska Technol ogy Operations
Center, d/b/a Kearney.Net (Conplainant or NTOC) of Kearney,
Nebraska, filed a formal conplaint against Citizens/Frontier
Communi cati ons (Defendant or Frontier) of Kearney, Nebraska. A
copy of the conplaint was served upon Defendant by certified
mail on February 14, 2004. Defendant filed its Answer on March
4, 2004. The hearing on this matter took place on April 28,
2004. Notice of the hearing was provided on April 7, 2004.

Tim Lowenstein, sole proprietor of NTOC, appeared on behal f
of Conpl ai nant . Kevin Saville and James Overcash appeared on
behal f of Defendant. On M. Overcash’s notion, M. Saville was
admtted for the purposes of conducting the hearing on behalf of
Def endant .

EVI DENCE

M. Lowenstein testified on behalf of NTOC that prior to
June 19, 2003, NTIOC subscribed to Cyber DS1 circuits (DS1)
through Frontier. At Frontier’'s suggestion, NTOC decided to
convert its service from DS1 to an Internet Digital Access
Service (IDAS) in order to reduce costs. The DSl service is an
intrastate service within Frontier’s Nebraska tariff. However,
IDAS is an interstate service covered by Frontier’'s Federal
Conmmuni cati ons Commi ssion (FCC) tariff.

M. Lowenstein stated that in July 2003, NIOCC had an
out standi ng bal ance due to Frontier of $18,213.76. Thi s anpunt
included a check in the ampunt of $6,000 that was returned for
insufficient funds but |ater cleared. M. Lowenstein received a
letter from Frontier dat ed July 14, 2003, t hr eat eni ng
di sconnection of service if the overdue anpbunt was not paid by
July 25, 2004.! NTOC s request for additional time to nake the

1 A copy of the July 14, 2003, was received into evidence as Exhibit 6.
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paynment was deni ed. M. Lowenstein further testified that in
order to nake the paynent, he secured a loan from his bank for
the overdue ampunt minus the $6,000 check on the understandi ng
that payment of the overdue anpbunt would bring his account
“current.” NTOC paid the overdue anmobunt on July 24, 2003.

M. Lowenstein believed that all subsequent bills would
reflect only his regular nonthly charge. However, NTOC s August
7, 2003, invoice included his regular nonthly charge in addition
to the $1,000 fee for switching to IDAS and $1,216 for service
on each circuit from June 19 to August 6, 2003, totaling $9, 958.
NTOC has not yet paid the $9, 958.

M. Lowenstein received a Iletter from Frontier dated
January 5, 2004, demanding paynment no later than January 19,
2004, of $13,735, which included the overdue anount of $9, 958
from the August 2003 invoice and threatening disconnection on

January 20, 2004, if such payment was not received.? The
postmark on the letter was January 16, 2004, and M. Lowenstein
testified that he did not receive the letter until January 20,
2004. Upon receipt of this letter, NTOC filed an informal
conplaint and all interested parties participated in a tel ephone
conference with Conmission staff in an attenpt to resolve the
di sput e. NTOC s service was not disconnected. However, the

i ssues were not resolved, and NTOC proceeded with its formnal
conpl ai nt.

M. Lowenstein specifically testified that the $9,958 at
i ssue reflects charges for the IDAS circuits that were provided
from June 19, 2003, through August 6, 2003.°® M. Lowenstein also
testified that Frontier offered a paynent plan to resolve the
out standi ng anount, but the parties could not reach an
agreenent . *

Anber Wne, senior accountant at Hellman, Miin, Coslor &
Kat hol, mi ntai ns books for M. Lowenstein and NTCC. Ms. W ne
testified that she pays all of NIOCs bills, conpletes annual
tax returns and conpil es personal financial statenents and ot her
information for NTOC as needed. M. Wne further testified that
anounts billed by Frontier were inconsistent. Ms. Wne also
stated that she was involved in the negotiations that led to the
July 24 payment and that she also believed the paynent would
bring NTOC “current with Frontier”.®

The January 5, 2004, letter was entered into evidence as Exhibit 3.
Transcript p. 61, lines 21-25.
Transcript p. 63, lines 18-21.
Transcript p. 29, lines 22-23.
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Ms. Wne testified that on April 5, 2003, she received a
di sconnect Jletter related to an account different from the

account specifically at issue in the present conplaint. V5.
Wne testified that she had previously sent a paynent on the
account but Frontier claimed to have not received it. Upon

calling Frontier, Ms. Wne was told that although the letter
stated that NTOC had until April 12, 2003, to contact the office
that Frontier would disconnect NTOC s service on April 6, 2003
if payment were not received i mediately.® She delivered a check
to the local office in order to avoid di sconnecti on.

Adriane Dillard testified regarding Frontier’s collection
efforts with respect to NTOC s account. Ms. Dillard testified
that payment plans were previously offered to NTOC regardi ng the
anount at issue. She also testified that NTOC has a history of
|late paynments on the account and that she was not inclined to
offer any further time extensions for paynment of the outstanding
bal ance of $18,213.76 in July 2003.

M. Dwai ne Vasicek handles mmintenance on behalf of
Frontier and testified that Frontier has never disconnected
NTOC s servi ce. In the past, M. Lowenstein has contacted M.

Vasi cek at hone regarding naintenance problens and M. Vasicek
stated that NTOC is usually one of the first custoners up and
running during service outages. M. Lowenstein acknow edged
that he had received quality service from the local Frontier
office as described by M. Vasicek.’

OPI NI ONS AND FI NDI NGS

The ultimate dispute between the parties relates to the
paynment of overdue charges in July 2003 and how that paynent

would affect future billings. NIOC has characterized its
conplaint as one regarding the overall business practices of
Frontier.

The Conmmi ssion has jurisdiction to regulate the quality of

service provided by all telecommunications conmpanies wthin
Nebraska and to resolve subscriber conplaints regarding their
servi ce. If a subscriber files a petition, the Comm ssion “nmay

by order render its decision granting or denying in whole or in
part the subscriber’s petition or provide such other relief as
is reasonabl e based on the evidence presented to the comi ssion
at the hearing”.?®

6 A copy of the March 30, 2004 letter was entered into evidence as Exhibit 5.
7 See Transcript pg. 102, lines 3-6.
® Neb. Rev. Stat. § 86-803(7) (Reissue 1999).
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It is clear from the evidence presented that Frontier did
not handle this situation in the best possible manner. The
delay in including the IDAS charges in Frontier's billing system
coupled with frequent credits and inconsistencies on prior bills
caused confusion regarding the effect of the $18,213. 76 paynent.

Furthernore, Frontier’s January 5, 2004, letter did not
comply with the Nebraska disconnect rules as it was not nmailed
until approximately two weeks after the date of the letter and
was not received by NTOC until the date of disconnect referenced
within the letter. Such notice of disconnect is clearly
i nsufficient.

Frontier was also unwilling to grant NTOC a 24-hour
extension for paynment in July 2003 due to the amount owed and
the fact that NTOC s check in the ampunt of $6,000 had been
returned for insufficient funds.

In spite of these failings on the part of Frontier, the
Commi ssion finds, as explained nore fully below, that it cannot
award the relief sought by NTIOC based upon a claim for poor
busi ness practices, and that a fine under the circunstances of
this case woul d be inappropriate.

First, the charges reflected on the August 2003 invoice
regarding the IDAS circuits from June 19 to August 6, 2003,
never appeared on a previous bill and neither party disputes the
anounts charged or that Fronti er provided the services
represented by those anounts. Fur t her nor e, no evidence
indicates that Frontier intentionally mnislead NTOC regarding the
anounts due and owing in July 2003. Instead, the evidence shows
that the anounts reflected on the August 2003 invoice had not
appeared on the billing system at the tinme the July 24, 2003,
paynment was nade. The August 2003 invoice shows an wunpaid
bal ance of $0.00, and NTOC s account was current. Finally, when
NTOC contacted Frontier, efforts were nade to establish a
paynment plan with respect to the unexpected charges. However,
the parties could not reach an agreenent.

Al though Frontier's January 5, 2004, disconnect notice
was insufficient, no disconnect occurred and NTOC suffered no
harmas a result of the delay in receiving the letter.

In spite of the fact that Frontier refused to grant a 24-
hour extension for the July 2003 paynent, it had frequently
granted paynent extensions in the past at the request of M.
Wne, and had previously agreed to paynent plans for past due
anounts. The fact that they were unwilling to do so in this
i nstance was not unreasonabl e.



Docket No. FC 1316 PAGE 5

NTOC seeks a conplete discharge of the anbunts currently
owed for the period of June 19 through August 6, 2003, as a
result of Frontier’s business practices. Such a remedy is not
appropriate pursuant to the evidence presented. The Conmi ssion
is pernmitted to fine a conpany for such infractions and due to
the fact that M. Lowenstein testified favorably regarding the
service and business relationship he has enjoyed with Frontier
unti | the present issue arose, the Conmission finds that
assessing a fine would be inappropriate.

Based upon the renedy sought by NTOC, the present claimis
nore simlar to a billing dispute. Commi ssion regul ation
require that “[b]ills to customers ... be rendered regularly and
shall contain a clear listing of all charges.”®

The Commission has jurisdiction to investigate and resolve

billing disputes between a custonmer and an exchange carrier.?'®
However, that jurisdiction does not extend to billing for
interstate services. IDAS falls within a federal tariff wthin

the jurisdiction of the FCC and is beyond the scope of the
Commi ssion’s jurisdiction under these specific circunstances.

However, even assuming that the Conmission had jurisdiction
to resolve an issue regarding an invoice for a service within a
federal tariff, the anpbunts due and services received are not in
di sput e. No question of fact exists regarding whether the
services for which NTOC was billed were provided or whether the
charges for those services were ever paid.

After due consideration and being fully advised in the
prem ses, the Commission is of the opinion and finds that the
present conplaint should be dismssed as the renedy sought by
NTOC is beyond the scope of the Comnission under the specific
circunstances presented in this case.

The Commi ssion strongly encourages the parties to cooperate
to reach an agreenent to resolve the dispute in such a way to
mai ntain their existing business rel ationship.

ORDER

I T IS THEREFORE ORDERED by the Nebraska Public Service Com
m ssion that NTOC s conplaint is disnssed.

® Nebraska Administrative Code, Chapter 5, Title 291 § 002. 017A
10 Nebraska Adninistrative Code, Chapter 5, Title 291 § 002. 017B.
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MADE AND ENTERED at Lincoln, Nebraska, this 2nd day of
June, 2004.

NEBRASKA PUBLI C SERVI CE COW SSI ON

COVMM SSI ONERS CONCURRI NG

Chai r nan

ATTEST:

Executive Director



